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vs. 


CAPHIEE T PJ\?'. UH"I , ot al. 

Hev York, Ilnrch 10, 1974, 

10:45 a.n. 

Deliberations rosuned. 

(10:45 a.n.; note received fron the jury* 

"Your Honor, I don't ruite knov hov to put 
thia but nav I ask if v/e are not allov/ed to speak to 
alternates or discuss pronent case is it not also 
v:rong for a -juror to vrite data fron that a a id caso. 

I knov; v/e wcre told no nagazines, plaving cards and such, 
vhich vrould distract our nind fron vhat ve are hero for, 
but this person in copying data fron the said indict- 
rcnt on a.pad in her purse. T - have spohcr. to hcr about 
it becausc I feci I an responsil le since tho narsnal 
says T. an responsible for the papers. I just have a 
fear of leakagc before v/e reach a vcrdict. Co 

pleasc accuaint the jury with vhat they nhould not do 
over again and I suggest her pad be confiscatcd, ruietl-. 

"Thankinq you, I renain, !Io. 1 Juror, Pore Inc¬ 
ilare ." 
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(In opon court.) 

MR. PHILLIPS: Your Honor, Pr. Dovd ar d ?• 


Pusso are not hore. 

MR. UTIPHTON: 


THH COURT: 
MP. PHILLIPS 


Pr. Dovd is here. 

Brinq hin back, vi 11 vou, 
!’r. Polla}: is not here 


eithor. 


TliE COURT: I think you ali recognizo that 

v;e have an extrcncly conscicr.tious jury. At Icant, 1 
believe so, the vay they rcad the exhibita, cach and 
cverv ono sprntlir.a a lot of tine doing it, the vay they 
loo)ed at overything. 

I recoivod a note this norr.ing fron one of 
the jurorn. I vili nari the note as a court’s oxhibit, 
hut I intend to do abnolutely nothing about it riqht nov. 

I think you recall in seni-jest vhen ve 
first vere selecting the jury I nadc a corr.ent — I an 
r.ot even sure that I nade it on the record or I nadc 
it to the total jury panel or I junt nadc it to sone 
people as I vas excusing then — that they had nissed the 
creat cpportunity as the^ vere beir.o cxcused to vrite the 
great Arerican novel and vhat it is like to be seeuesteroi 
/pparontly sone juror has nadc sone notos 
fron the indictrent. In other oords, they looJ:cd at 
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the indictnent, v/rote down a couple of things. 

The indictnent is a public docunent that 
they can get at nnv tine. ,\nother juror savs (a) she 
can't do that or he can't do that. I can't teli one 
wav or the other. It is quite obvious that they can. 

I dor.' t think it is nocessarv to bring the 
jury out here and teli then, "You can't tabe notes, you 
can't wrote about vhat is in the indictnent." They 

are there, the'» have the indictnent in front of then. 

Of course they can tabe notes. 

You rccall at the bcginning of the case onc 

juror asbed vhothcr she could tabe notes and I snid no, 

I didn't v:ant anylbody takirig notes. \?hat v;e have 

ehre is a situation vhere anothor juror feels that-this 
continues on into the delibccations. 

MRS. R05IIER: Your honor, ray I hear the 

note read in open court? 

THE COURT: Yes, I v/ill rcad it. 

MRS. ROSHF.R: I would suqqest, your honor, 

that v;e need not bring the jury out, but your Honor can 
express your fcolings concerning the pemissibilitv of 
the juror* s behavior in a r.ote vhich the narshalr. can 
carry into the jury. 

MR. PlIILLirS: Beforc ve do nnything, let's 
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hear the note. 


MR. ELLIS: Your Honor, perhaps it v;ould 

be appropriate though to remind the jury that the in- 

dictnent is only a chargc. 

THE COURT: Ali right. Let me read you 


the note. 


"Your Honor, I don't quite kncw how to put 
this, but may I ask if we are not allowed to speak to 
alternatos or discuss present case is it not also 
wrong for a juror to write date fron that said case. 

I know we v/crc told no magazincs, playing cards 
and such, v/hich vould district our minds from what we are 
here for, but this person is copying data from the said 
indictmnnt on a pad in her purse. 1 have spokcn to her 
about it because I feel I ara responsible since the 
marshal says I am responsible for the papers. I just 
haVe a fear of leakago before v;e reach a verdict. So 
please acquaint the jury vith what they shouldn't do 
over again and I *suggest hor pad be confiscated quietly. 

"Thanking you, I remain, Ilo. 1 Juror lore- 

lady Haro." 

Yes, .Mr. King. 

MR. KING: * Your Honor, I have something 

that I would like to bring to your attention which I 
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THE COURT: Has it got to do with this 


note? 


note. 


note. 


MU. KXMGi It has nothing to do with the 


THE COUUT: 


Hold on. Let's work on this 


1 I1R. DOVJD: I just have a question v/hich 

maybe you should ponder. 

Obviously if this is taking place in delibcra- 
tions it is a totally different matter, v/hich I suspect 

from the roading is oxactly the case. 

The only question I have — I don‘t think it 

is v/orth bringing the jury out and interrogating them 

about it — do you think by any means that note means 

. 

prior to deliberations. 

THE COURTs Ho. She didn't have the in- 

dietnent prior so how could it be prior to doliben .ions. 

The suggestion has been made that I send a note 
back to no. 1 Juror, Porelady Hare, v/hich I am willing to 
do, and I will sec if I can draft up something and get 
everybody to agreo to it. Hov/ever, it is almost impos- 
sible to < !t everybody to agree to anything here. 

MUS. ROSMER: Your Honor, I would suggest you 
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let defense counsel read the exhibit and sit dovm 
together and try to frane what v;e would agree would be an 
appropriate answer and at least get agreement anong all 
defense counsel. 

TIIE COURT: If you can get agreement anong 

all defense counsel, !lrs. Rosner, you are a magician. 

But ifyou can that is fine by me. 

MR. WARNER: Your Honor, if the note just 

said no note-tahing is permissible during deliberations 
THE COURT: V/hy don't you read it and see 

what you can do. 

MR. PANZER: It is not ciear fron that 

note whether she is taking the notes back to the motel 
at night. Maybe that is what the problen is. Cer- 
tainly they can take notes while they are deliberating. 

When they are through deliberating, I think that is 

when the problen arises. 

MR. LOPEZ: Judge Duffy, may I suggest 

that the governnent declare its position. 

MR. CURRAN: Your Honor, as far as I can teli 

frora what your Honor read, I think it's pretty simple. 

I think it'o pretty simple. I think they should be 
told they can take notos while they are deliberating 
and not while they are not deliberating. 
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Mr. Clerk, mark this as a court's exhibit. 

Ladies and gentlemen of the defense, I sug~ 
gest you take a crack at writing the note, see v/hat 
you can do. 

(Court's Exhibit 81 marked for identific- 

tion.) 

MR. KIUG: • Yesterday, if your Honor please, 
vas the first opportunity I had to see the transcript 
of March 7th. They were brought down yesterday. In 
going over it last night I was quite disturbed to run 
across the following, and I ask your Honor to please bear 
with me. This is extracted from Mr. Curran's summation 

on page 5051, and I quote: 

"Sinatra, doyau remember Sinatra, John Gamba, 
the defendant here, the stash-maiv? You heard about him 

from Pannirello and you heard about him from John 
Barnaba. 

"Did John Barnaba lie about that transaction, 
the involvenent of Sinatra, again? He simply testified 
that at the going away party the night before Butch Puglier 
went to jail Pugliese came up to him and asked him what 
he, Barnaba, thought of using Sinatra, Gamba, as a stash 
man in connection with this other operation that Pugliese 
had going with Barnaba, and Barnaba sirrfply said, 'I 

SOUTHERN OISTRICT COURT REPORTERS. U.S. COURTHOUSE 
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don't know.'" 

5052: "But doesn't that corroborate what 

v;e learn from Pannirello, who had been arrested by the 
federal authortiies? John Barnaba's testimony. 

Thne on 5053: "Then you have the testimony 

of Jimmv Provitera," and dropping towards the end of 
that paragraph the simple sentence: "Again, Sinatra's 

hosue, Gamba's house." 

Nov/, that is in :ir. Curran’s summation and 

here is what Barnaba actually said on pages 1460 and -61, 
line 15: 

"Q who was present? 

"A There was myself» Joe Sharp, Frank Si¬ 

na tra, Harry, Patty was there. That's about it. 

"Q Butch Pugliese v/as there? 

"A Yes. 

«q During that get-together did you have 

a conversation with Butch Pugliese? 

y es< ne asked me what I thought of 

Frank Sinatra as a stash? 

"q As a stash? 

-A Yes." 


1461: 


What did that mean to you? 
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"A Somebody to hold goods for. 

"0 What did you say to that question?" 


And this is what I am talking about, Jhdge. 
"A I says I didn 1 t know Sinatra that 


well, 'You probably know hira 
nothing I can teli you about 


better than me. There's 
him.'" 


If your Honor please, this is a deliberate 
cropping of a stateraent made by a man in the same way 
that they cropped photos in the McCarthy hearing. 

THE COURT: Oh, wait a second. Wait 


second. 

MR. KIIJG: If you compare it, the man 

simply said, "I don't know." There is a vast anount of 
difference between "I don't know" and the actual state- 

ment "I don't even know the man." 

I1R. CURRAN: That is not the actual statement 

mr. KII3G: That is a deliberate distortion 

to the jury and I think the jury even at this late stage — 
it*s important enough, Judge ~ should be corrected on 

v/hat it was that Barnaba said. 

MR. CURRAN: Your Honor, in the first place, 

I did not say — - 

MR. KING: Excuse me, Mr. Curran. I am 

not finishcd. 
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MR. CURRAM: I am sorry. Excuse me, your 


MR. KIMG: Then on page 5140 !lr. Curran 


'Well, ladies and gentlemen, as the United 


States attorney for this district I have a great obliga- 
tion to and esteem for my client. My Client is the 
United States. I want to leave you with the knowledge 
that that obligation is one to v;hich I am firmly com¬ 


mi tted. 


'Ladies and gentlemen, we have an obligation 


to justice. That is my obligation, it is Mr. Phillips', 

Mr. Fortuin's, Mr. Engel's, in this case and in every 


case. 


In other words, he laid the prestigo of the 
United States attorney of this district and his assist- 
ants and the United States Government on the line after 
deliberately cropping a statement that was made, and it is 
as plain as the nose on his face, and I say that it is 
important enough at this point that the jury be dis- 


abused of v;hat he said. 


THE COURT: 


I don't think so. 


If that 


is a motion, Mr. ICing, the motion is denied. 


Let me knov/ when you have a draft ready, Mrs, 
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Rosner. 

(Reccss.) 

(In open court.) 

THE COURT: I understand that all defense 

counsel have agreed to me sending a note back to the fore- 
lady which reads: 

"Madam Forelady, I have received your note. 

I wish to instruet the jury that it is perfectly pernissible 
for any menber of the jury to take notes to aid him or 
herself during delibera'ions. As I have repoatedly in- 
structed you, the indictment is not evidence of any 
kind Lut it does set forth the various accusations and 
a juror tnay find it useful to make notes on it." 

Is that agreeable to every defense counsel? 

MR. POLLAK: Yes. 

THE COURT: All right. I have a carbon 

copy. It v/ill be marked the next court's exhibit. 

(Court's Exhibit 82 was marked for identifi- 
cation.) 

THE COURT: I got another note from the 

jury: 

"Your Ilonor, is it possible to hear testimony 
regarding a particular count along v/ith the defense without 
hearing vnrelated testimony? 
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"Thank you, Madam Forelady." 


The answer is yes, but they have to specify 


what they want, 


I can't give an answer to it» really. 


For exanple, if the question is’ can we hear the testimony 


relating to count 1 we are in tough shape. 


We are going 


to sit here another five weeks and listen to the court 


reporter read it all back, 


MR. ELLIS: 


Your Honor» I would suggest 


that the answer to that question, recognizing the diffi- 
culty, has to bo yes, because if we answer it no or we 

qualify it in any way we are going to dissuade them from 

* 

asking for tentinony when they might be in doubt. I 
think that would just have to be our job, to decide 
what does pertain to the individual counts. 


MR. LOPEZ: 


Your Honor, what I had 


suggested to the defense attorneys this morning .is that 
each of them have readv the pages, for instance, on 
a specific count. r think the answer to that question 
would be, for instance, if they want to hear testimony on 
count 8, that the government submit — these are sub- 

I 

stantive counts — that the government submit what 

r 

pages they think are appropriate as far as count 8 is 
concerned or count 21 and the defense submit that, and 
then of course your Honor is the ultimate judge of what 
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pagos should be road. So that an affirmative answer 

can be given to this. 

Of course, all this applies to the substan¬ 
tive count. Count 1 is just impossible, unless they 
want to hear the whole record. 

MR. ROSEUDAUM: Just one problen with what 

Mr. Lopez is saying, however, and that is in certain 
aspccts of cross examination that could be redundant. 

Some of my cross examination as well as sone of co- 
counsel's cross examination did not go into areas covered 
by other counsel. For instance, with Mr. Stasi,thore 

may be six or eight of us that v/ere interested in 
certain aspects of his testimony. Mr. Fisher, 

Mrs. Rosner, Mr. Siegal, may have crossed on certain things 
I didn't want to do r and vice versa, but relied upon the 
jury remenbering that cross examination. 

If I nay give your Honor an example — maybe 
an example would not be in order at this time. 

THE COURT: I understand the problem. 

However, let's ansv/er yes and, let's ask them to specify 
what count they want and let's see v/hat we can do about 
working it out. Is everybody aqreed to that? 

MR. LOPEZ: Yes, your Honor. 

I1R. PHILLIPS: Your Honor, I think I agree 

SOUTHERN OISTRICT COURT REPORTERS. U.S. COURTHOUSE 
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with !lr« Eliis, that the basic answer to the jury's 

« 

inquiry ought to be yes. I would also suggest 
to your Honor to considor what your Honor suggested 
that the jury be told that they can specify in any particu- 
lars that they want, whatever testirnony that thoy want to 
hear, and I also suggest that your Honor might want to 
consider saying to the jury that once they start listening 
to whatever testinony they have requested if they wish 
to not hear any further they nay so indicate. 

MR. ELLIS: No, your Honor. 

• 0 

MR. LOPEZ: Ilo. • 

THE COURT: That is nuch too dangerous. 

Then they are going to jump and say, "I don't want to 
hear the cross." 

I recognize everybody is laughing, but it is 
a possibility, and I don't want to take that chance. 

MR. WARNER: Your Honor, one probably I 

foresee, although I agree, of course, v/ith the answer, 
is that in certain instances a specific transaction was not 
specifically accounted for or defended, it was simply part 
of a general attack on credibility. I think that problem 

can be dealt with as each question comes in. 

THE COURT: Let's handle it when we see the 


specifics. 
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Judge, could we get an idea of 


what timo you are going to send the jury out? 


TIIE COURT: 


They are not going to lunch. 


MR. PAHZER: What time would we be able to 


go out to lunch? 


THE COURT: 


Let me send this note back. 


Let's soe if we get a note back from them right away. 

Then we will decide. 

Ladies and gentlemen, what I propose to do is 
send back a note to the jury which reads: 

"Madam Eorelady, in response to our note 
regarding testinony on a 'particular count along with the 
defense without hearing unrelated testimony,' the 


answer is yes. 


That is simple enough. 


Anyone object to 


The record should reflect that I am greeted 


with a thunderous silence. 


(Court's Exhibits 83 and 84 were marked for 
Identification.) . » 

THE COURT: I am sorry to hold you here, 

but I did not have a carbon paper and I v/anted to recopy 


the note which I am sending to the jury. 


That has 


been marked as a court's exhibit, Court*s Exhibit 84. 
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(At 3:10 p.m. a note was received from the 


jury.) 

MR. ROSENBERG: Your Honor, we are missing 

a few defendants. 

THE COURT: Where are they? 

MR. ROSENBERG: They are downsta irs. 

THE COURT: Is the marshal bringing them up? 

MR. EPSTEIN: Yes. 

(Pause.) 

THE COURT: I have a note which I received 

fron the jury v;hich will be markcd as Court's Exhibit 05 
for Identification. The note reads: 

"To Judge Duffy: 

"■^ s perrnitted to hear the sunnation re- 
garding a particular defendant from the prosecuting and 
defending attorneys and/or your Honor's charge regarding 
a particular incident." 

It is signed "Bob Claiborne." 

« 

MR. ELLIS: No. 9. 

(Court's Exhibit 05 was marked for identi- 
fication.) 

MR. DOWD: Does it say v;ho they want to 

• i • 

hear? 

/ 

THE COURT: No. Mr, Lopez, I will call 

) 
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upon you to speak. What is your reaction? 

MR. LOPEZ: Your Honor, frankly speaking, 

I don't think they are entitled to hear either sumnations 

« 

for the prosecution or the defense. I don't think that 

is the evidence in the case. However, your Honor 

in his discretion can permit them to hear ray sunmation. 

HR. SUNDEH: Judge, I would like the 

record to reflect that I am of a completely contrary 
opinion. 

MR. FISHER: Your Honor, my position is 

that they are entitled to hear anything that probably 
occurred in front of then during this case, including 
sununations. The only question here I think is v/hich 

specifically do they want. 

THE COURT: They haven't indicated. 

MR. EPSTEIlIs The defendant Tramunti 

would submit that whatever was in open court properly 
before the jury during the course of this trial^can be re- 
read to the jury if the jury so requcst3 during the course 
of their deliberations. 

THE COURT: Is that the consensus, with the 

exception of Mr. Lopez? 

MR. LOPEZ: No, I will agree to that. 

THE COURT: Mr. Phillips, how do you feel 
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2 

abcut it? + 


3 

nu. PHILLIPS: Vfe agree, your Honor. 


4 

THE COURT: I just hope they don't want me 


5 

to read back thc entire charge. 


6 

MR. ELLIS: Judge, I would object to read- 


7 

ing the sumnations to the jury. I an not sure this is 


8 

a legal argument as distinguished from an argument 


9 

addressed to your Honor's discretion. The government 


10 

did devote an extraordinary tine to the defendant Hamone. 

'9 

. fl 

11 

We have made ccrtain requests of your Honor with respect 


12 

to :ianone, particularly portions of the charge relating 


13 

to the activitics at the Beach Rose Social Club, v/hich 


14 

your Honor denied. 


15 

I suruned up in the expectation that you 


16 

would have a complete, b«?anccd presentation of the 


17 

evidence in your narshaling and I think that I v;ould 


18 

suggest as an alternative that we read the relevant evi- 

A 

19 

dence to the jury with respect to whatover defendant they 

20 

1 

are inquiring about rather than argumonts of counsel. 


21 

• MR. LOPEZ: Judge Duffy, I think that the 


22 

consensus of opinion anong defense counsel — they can 

t 

23 

correct me if I an wrong — is that the jury is entitled 


24 

to hoar any portion of what appears on the record. If 

« 

25 

they want to hear portions of Ilr. Curran's sumnation, 

i • 

1 

! 
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that is fine; if they want to hear any specific sunma- 
tion, that is fine too. Let them hear v/hat they have 
already heard. Certainly that can do no harm. 

MR. ELLIS: i Judge, I v;ould objoct to 
reading the portion of the govejrnnenfs sumination, for 
example, that cloaks itself v;ith the American flag. 

There were portions of the charge and portions of the 
summations that we regard as objectionable and we don't 
want to conpound the error by reading it twice. 

TIIE COURT: AH right. I propose to 

send back the following note: «• •» •. • 

"To the jury: You nay rehear any portion 

of what is already on the record, including the summa¬ 
tions of the prosecuting and defenso attorneys. • •• But 
you should know that these are merely argumcnts of ad¬ 
vocatos. You may rehear any portion of the charge, 
including portions of my attcmpt at summarizing the 
evidence, but you should realize that my sumnarizing 
the evidence is not evidence. 

"Of course, if you want to hear any portion 
of the testimony reread that will be done." 

Does anyone objoct to it? 

MR. LOPEZs Yes, your Honor. 

i 

MR. PISIlERs Yes, your Honor. Your Honor, 
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I think the phrasing tends to dissuade them perhaps fron 
their obvious dosire to hear sone of the summacions and 


I think it tonds to suggest perhaps that they ought to go 
back to the testimony,v/hich apparently is not their desire. 
I think the note could be answered very succinctly,as 
your Honor has done once before: yes. 

MR. LOPE2: I agree. 

MRS• ROSIJER: No objection to that» your 

lionor. 

MR. ELLIS: I would object to that» very, 

very strongly, your Honor. 

* ' • * i 

MR. SUUDE.J: Judgo» I would object to the 

part of your note that alludes to rcreading of your 
marshaling. 


T1IE COURT: That is what they asked. 

MR. SUIIDEI1: I didn't hear that. 

THE COURT: ". . .and/or your Honor's 

charge rogarding a particular incident." 

MR. SUI1DE1J: I see. I would just like to 

state for the record that I know your Honor gave a blankot 
exception to the marshaling of the facts — your Honor was 
fatigued that day and I didn't want to unduly articulate 
exceptions thereto» but I very strongly join in the 
exceptions as articulated by Mr. Rosenberg. 
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I would, I guess nt this point, object to any 
procedure that would have the effect of remouthing that 
narchaling of the facts,which I consider prejudicial to 
Alonzo, to the jury. 

MR. LOPE7I: ,Your Honor, nay I say that I 

helieve that a najority of defense counsel here present 
in behalf of ali defendants agree with Ilr. Fisher, and 

I would ask defense counsel who agree with Mr. Fisher to 
stand up. 

THE COURT: All right. 

ilR. ELLIS: Your Honor, this is not a mat- 

ter of majority vote. 

J.HE COURT: No, no. What we are trying 

to do is find out who objec . 

Those who agree stand up. 

Mr. Dowd, you object to it. 

MR. DOWD: I have a qualified yes. 

MR. LOPEZ: Then sit half way up. 

THE COURT: He has an objection to that too. 

Mr. Eliis, you object. 

MR.ELLIS: Yes. 

THE COURT: Let me see who else is sitting. 

I gather you are standing up for both of you? 

MR.EPSTEIN: Yes, that*s right. 
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MR. ELLIS: Your Honor, it v/as perfectly 

evidencc yesterday during the reading of the testinony 
that a najority of tho jurors roacted adversely to the 
prolongod reading and I think it is fair to say at this 
point, in view of their note, that they are looking for 
soir.e v’ay to a^oid a repetition of yesterday's prolonged 
reading. I believe thev are trying to boil this case 
down to the nutshell of hearing the argunents of A and 
the arguroents of R and choosing betvreen the tvo, and any 
note or any kind of comnunication fron the court that 
doesn't reminc. the jurors that their prinary oblination 
is to decide this case on the'evidence if tlieir recol- 
lection is inperfect or reguires refreshnent is grossly 
•prejndicial, at least to Mar.one, v.'ho v;as enphasized to 
an extraordinary dogree in the sunnations, far out of 
proportion to his ir.portance on the record. 

THE COURT: Ali right. I intend to 

send back to the jury the note v.»hich I read to you. 

I an going to have that Xeroxed and have it narked as 
a court's exhibit. It will be the next court's 

* l 

exhibit, v/hich is 86. 

MR. FISHER: Your Ilonor, v/ould you read the 

last part of that again? 

MRS. ROSUER: Uouldyou read the whole answcr 
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again. 


THE COURT: 


You want ne to read the v/hole 


thing? 


MP.S. ROSUER: Yes. 


TIIE COUP.T: "To the Jury: • You nay re— 

hear any portion of v;hat is already on the record, in- 
cluding the sunmations of the prosecuting and defense at- 
torneys, but you should J:now that these are nerely argu- 
nents of advocates. 

"You r.ay rehear any portion of the charge, 
including the portions of ny attempt at. sumnarizing the 
evidence, but you should realize that ny sunnarizing of 
the evidence is not evidence. 

Of course, if you v/ant to hear any portion 
of the testinony reread that will be done." 

MR. FXSHERi If your Honor, please, v;ould 

4 * . 

your Ilonor consider renoving the v;ord "nerelv" in 

front of "argunents" of defense counsel. I don't think 
arguments of defense counsel should be relegated, your 
Honor. i think they are pretty important to the defense 
as veli as the governr.ent, Other than that v:e 
spent a v;eek doing sone thing nerely. 

THE COURT: I will let it say the way it 
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(At 5:45 p.m. a note v/as received from the 

jury.) 

(In open court.) 

(Court's Exhibit 87 was marked for identifi- 
cation.) 

HR« FISHER: Your Honor, vhile v/e are 

waiting for the governnent could I put on the record the 
application I nade? 

THE COURT: Go ahoad. 

-MR. FISIIER: If your Honor pleasc, at 

5:22, on bchalf of ali the defendants in this case, I asked 
ti»e court to scnd a note into the jury stating that the 
jury may consider the arguments of counsel together with 
record in the case and I v/as advisod by your Honor 1 s 
chambers that that application was denied. 

/ 

THE COURT: That’s right. 

We have received another note from the jury 
which has been narked as Court’s Exhibit 87 for Identi¬ 
fication. The note reads: 

"To Judge Duffy: We v/ould like to hear 

testimcny regarding Joseph Dillapoli in count 21 of 
December, 1971." 

Signed "Radam Forelady." 

Count 21 reads: 

i 

"The grand jury further charges in or about 
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the nonth of Dccenbor, 1971, in the Southern District 
of Uew York, Josoph DiMpaoli and Pat Dilacio, the 
defendants, unlavfully, v;ilfully and knowingly did 
distributo and possess with intent to distribute a 
Schcdule I narcotic controlled substance; to vit, approxj. 
mately tvro kilograns of heroin." 

MR. LOPEZ: Your Honor, ny indications are 

that on that there are three pages for the governnent. 

THE COURT: Starting at page 2174. 

MR. LOPEZ: To 2177, and there are 44 pages 

for the defendant DiUapoli. 

THE COUPvT: Uhere is it? 

MR. LOPEZ: That v/ould be fron 2530 to 2574 

Of course, that is the v/hole cross exanination. 

THE COURT: All right, i!r. Clerk. Bring 

in the jury. 

MR. PHILLIPS: Is your Honor planning to 

read the pages that Mr, Lopez just cited or have the 
reporter read those pages. 

THE COURT: Yes. 

MR. PHILLIPS: We haven't had a chance to 

check there. Ee v:ould like the opportunity to check 
then. 

THE COURT: All right. Take a look at 
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'JR, FIS1IER: Your Honor, I ronew the 

applxcation I nade with regard to the summations of 
counsel and I v/ould ask the court at sone appropriate, 
prior to or after the reading .of the testinony to ad- 
vise the jury that sunnations of counsel may be con- 
sidered together with the record in the case. 

I rcmind the court we were asked, the court 
was asked, whether or not it was pernissible to 
have the sunnations read. The court then respondcd 
sunnations are merely argunent of counsel, and I think 
quite naturally there was no subsequent requost for 
any reading of the sunnations. I think perhaps, ,our 
Honor, most respectfully, the court night have inad- 
vertently suggestnd to the jury that sunnations of tie 
defenso or any counsel were to be denigrated with re- 
spect to the record, which I don't think is an appro¬ 
priate charge. I think perhaps the court might be 
able to correct some of that hy at least at this point 
so advising then. • 

THE COURT: Ilo. I wrote that note with 

a full understanding of what I believe sunmations of 
counsel should be considered, of course. I an not 
going to change it at this point. The application 

is denied. 
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MR. PHILLIPS: Your Ilonor, Mr. Lopez 

cited pages 2530 through 2574 as bearing on the delivery 
of narcotics by DiNapoli or on the distribution by 
DiNapoli in December of 1971. That part of the 
record that Mr. Lopez cited to you encompassed his en- 
tire cross examination of Mr. Pannirello. 

We would submit that the only portion of 
his cross examination of Mr. Pcnnirello that related 
to the distribution by DiNapoli in December of 1971 
as charged in count 21 appears at the top of page 25G8 
and goes for approximately several pages after that, 
to the bottom of page 2570. 

We agree with Mr. Hopez' citation with 
respect to the direct examination of Mr. Pannirello 
as it touched upon the charge of DiNapoli distributing 
narcotics as contained in count 21, but as far as the 
rest of Mr. Lopez' cross examination is concerned it 
in no way touched upon the distribution by DiNapoli as 
charged in count 21 of the indictment. 

MR. LOPEZ: Your Honor, I think — are 

you finished, Mr. Phillips? 

MR. PHILLIPS: Yes. 

MR. LOPEZ: I think that credibility here 

is very much in issue and certainly page 2530 goes to 
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the issuo of credibility and I think that we are con- 
cerned with that in considering the reliability of the 
testimony, and that is why I ara rnaking the point as far 
as 2530. I would like to — 

HR. PHILLIPS: Your Ilonor, if we get 

into credibility then everything that corroborated Harry 
Pannirello should be gone into as well, the testimony 
regardmg the million dollars should be read to the jury, 
testimony of Mr. Barnaba as it corroborated Harry 
Pannirello, the testimony of Dawson and Provitera as 
it corroborated Harry Pannirello should also be read, 
if we are going to into credibility, your Honor. 

MIl. LOPE2: There is a point here in the 

cross examination that goes into identification, and 

there is also the point here where Pannirello indicates _ 

I am looking for the page now, your Honor, if i just 
may have a moment — 

THE COURT: Sure. 

MR. PHILLIPS: All that the jury asked 

for, your Honor, as I understand the note, was the 
testimony that related to count 21, which charges Diriapoli 
in or about December, 1971 with distributing two 
kilograms of heroin. 

MR. LOPEZ: Your Honor, with regard to 
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count 21, I think the Identification is important and 
I certainly feel that all the testimony should be read, 
but in addition to the pages that Mr. Phillips cited 
certainly pages 2548, 2549 — 

THE COURT: Hold it. Let me get to it, 

please. 

MR. LOPEZ: That would be 2548, starting 

from the bottom of the page: 

"Q Let'o go to DiNapoli. 

"Did you ever in your whole life, you, ever 
receive a package in any quantity of narcotic drugs 
from Joseph DiNapoli? 

"A No, not me." 

I think that definitely has a bearing on 

count 21. 

THE COURT: On 2549. 

-’1R. LOPEZ: Yes, that whole page. 

TIIE COURT: All right. 2548 and 2549. 

MR. LOPEZ: What were those other pages, 

2568, 2569. 

MR. PHILLIPS: 2568 through the bottom 

of 2570, through line 21 of page 2570. 

THE COURT: All right. And the identi- 

fication testimony, that is located exactly where? 
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5412 

The Identification testimony 


MR. PHILLIPS: Your Honor, we object to 

any identification testimony because that is clearly 
not what the jury is asking for. 

THE COURT: I heard you. 

MR. LOPEZ: That would be, your Honor —— 

THE COURT: All right. I gather from 

the bottom of 2535. 

MR. LOPEZ: Right. 

TIIE COURT: Is that right? 

MR. LOPEZ: Yes, your Honor. 

THE COURT: That is line 15 to where? 

MR. PHILLIPS: Your Honor, if the identifi 

cation is going to be read we would ask that Agent 
Nolan's testimony regarding Mr, Pannirello f s prior out- 
of-court identification of Mr. DiHapoli also be read. 

MR. LOPEZ: That has no bearing on this 

issue. 


first. 


line 14. 


THE COURT: Let me get Mr. Lopez' requests 

Sit dowr.. I will hearyou out later. 

MR. LOPEZ: That would be to page 2543, 


THE COURT: 


All right. 


Ilow I will 
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hear you, Mr. Phillips. 

MR. PHILLIPS: If your Honor is going 

to consider having the jury listen to the testimony re- 
garding the identification of Mr. DiNapoli the govern- 
ment would ask that the redirect of Mr. Pannirello re- 
garding the identif ication of !lr. DiNapoli be read • 
as well as the testimony of Agent Nolan that touched 
upon the prior out-of-court identification by Mr. 
DiNapoli be read as well asthe testimony of Agent Nolan 
that touched upon the prior out-of-court Identification 
by Mr. Pannirello of Mr. DiNapoli. 

THE COURT: All right. I will think 

about it. Right now I made arrangements for the jury 
to leave here to be at the restaurant at 6:30.' I am 
going to read this testimony that you are asking me to 
read and I will rule on it as soon as we get back. 

Let’s be back by 7:30. 

MR. LOPEZ: Your Honor, may I just make 

one last request? 

THE COURT: Yes. 

MR. LOPEZ: As a matter of fact, I would 

encourage that in view of the fact that the cross examina 
tion of Pannirello was short. by myself, I would encourage 
that all of it be read, and if the government then wishes 
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based on that request to have redirect and Nolan's testi 

mony read back on the issue of identification I have 
no objection. it will ba to the point, I think, and 
it will cover everything. That way everybody is 
happy. We could have it that way. 

THE COURT: All right. Let me think 

about it. 

MR. PHILLIPS: Your Honor, may I cite to 

your Honor what I was referring to, the specific page 
references. 

THE COURT: Sure. 

MR. PHILLIPS: The redirect of Pannirello 

was page 2581 at line through page 2586 at line 10. 

I haven't had a chance to check Nolan's 
testimony. We are in the process of doing it. 

THE COURT: All right. You are talking 

only about the Holan testimony on the identification. 

MR. PHILLIPS: That 1 s correct. 

THE COURT: Fine. 

MR. PHILLIPS: That starts on page 3406 

at line if i could have just a couple more minutes, 
your Honor, I think I can convey them to the clerk. 

THE COURT: All right. 7:30 be back. 

(Dinner recess.) 
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EVEIJING SESSIOH 
(8:00 p.m.) 

(In the robing room.) 

THE COURT: Mrs. Rosner, Mr. Curran, be- 

fore I walked out of the building, ufter I told the 
marshals to take the jury to dinner, they handed the 
marshal a note, which I vili read in great length outside. 
It involves basically both of you. It involves 
Louis Inglese and no one else. !laybe we can use this 
time profitably to find out vhat they want. 

"We v/ould like to hear the testimony regard- 
ing count 14 on Ilr. Louis Inglese which occurred on or 
about the month of February, 1971. 

"Also we v/ould like to hear the testimony 
regarding count 23 on Mr• Louis Inglese which occurred 
on or about the month of May, 1973. 

"We are recjuesting the proparation of the 
above material but we do not v/ish the material read in 
succession. Hor do we wish the above read in succos- 
sion with the previously requested material. 

"Sincerely, Madam Forolady." 

(Court's Exhibit 88 v/as marked for Identi¬ 
fication. ) 

(Discussion off the record.) 
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(In open court.) 

THE COURT: You recall we had a noto markcd 

87, Court's Exhibit 87 for Identification, which reads 

V/e would like to hear the testimony regard- 
ing Joseph DiHapoli in count 21 of December, 1971," 
signed "Madam Forelady." 

On that, I intend to pormit only the specific 
items which relate to count 21 to be read. 


Mr. 

Lopez, 

I assume thatyou object. 

MR. 

LQPEZ: 

Yes, your Hpnor. 

THE 

COURT: 

My rulii.g will stand. 

MU. 

LOPEZ: 

Yes, your Honor. 

THE 

COURT: 

IJy ruling v/ill stand. 

MR. 

LOPEZ: 

Thankvou, your Honor. 

THE 

COURT; 

Court's Exhibit 38 marked 


Identification is a note which reads -- this I reccived 
immediately just before I walked out of the building. 

"Dear Judge Duffy: We would like to hear 

the testimony regarding count 14 on Mr. Louis Inglese 
which occurred on or about the month of February, 1971. 

"Mso v;e would like to hear the testimony 
regarding count 28 on Mr. Louis Inglese which occurred 
on or about the month of May, '73. 

"We are requesting preparation of the above 
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material but we do not v/ish the material read in succes- 
sion. Nor do we wish the above read in succession 

with the previously requested material." 

MR. FISHER: Is that signed, your Honor? 

THE COURT: Yes.’ "Sincerely, Madam 

Fourlady." 

MR. FISHER: F-o-u-r? 

THE COURT: Yes, F-o-u-r. 

On their return fron dinner I received two 

other notes. 

"Dear Judg Duffy: Please send any state- 

ments, exhibits or evidence relating to Richard Forbrick. 

"The Jury," and under which is signed "Madam 

Forelady." 

(Cou^t's Exhibit 39 was marked for identi- 
fication.) 

THE COURT: The next: 

. "Dear Judge Duffy: We would like to see 

the exhibits entered by both the defense and prosecution 
in the case against Ben Tolopka, to wit, income tax re- 
turns, list of citations, sales tax certificate, et al. 

"Sincerely." 

Under the "Sincerely" is written "Also sone 
more envclopes (Smile). 
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"Madam Fourlady. Thanks." 

(Court s Exhibit 90 was marked for Identifi¬ 
cation.) 

THE COURT: What I intended to do is to 

have the jury back f read the testimony regarding 
Joseph DiMapoli and count 21. Then I an going to 
teli them to go back, since they did not v/ant it read 
in succession, and as soon as they want the next thing 
read we will read that to them. Then they go back, 

come out again the third time, and after they do that 
hopefully we will be able to collect the Ben Tolopka 
exhibits. I guess, Itr. Richman, you haveyours, 

TiR. RICHIIAH: I have ali of them,your 

Honor, except for one item which the government has. 

THE COURT: All right. They will go 

in after the three readings of testimony, and by that 
time maybe we can agree as to what statcments, exhibits, 
or evidence relating to Richard Forbrick is. 

I have set out for the court reporter the 
sections which are to be read in connection with the 
count 21 request. 

Bring back the jury. 

(Jury present.) 

THE COURT: Ladies and gentlemen, I am 
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m receipt of four notes fromyou. i a m going to 
take them in the order I received them. 

The first note reads tliat you would like 
to hear the testimony regarding Joseph DiNapoli in count 
21 of December, 1971. 

I am going to have the court reporter read 
that testimony to you. After that is finished I 
want you to go back to the jury room. When you 
wish to hear the response to your next note I will take 
care of it. Just advise the marshal and we will 
take care of it then. 

Ali right. Go ahead. 

(Record read as follows: 

Page 2174, line 1, to page 2177, line 4; 

Page 2548, line 21, to page 2549, line 10; 

Page 2567, line 18 to page 2569, line 23.) 

MR. KING: Objection, 

TIIE COURT; All right. Go ahead, con¬ 

tinue reading. 

(Record read.) 

THE COURT: Ali right, Ma. Marshal. 

MR. KING: Your Honor, before the jury 

retires may we have a side—bar? 

THE COURT: No,not right now. 
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(The jury left the courtroom at 8:55 p.m.) 

THE COURTs All right, Mr. King. 

MR. KING: i j U st feel that any reference 

that the reporter made to Mr. Gamba your Honor should 
have instructed the jury to disregard. Thepur 
of this rereading had only to do with DiNapoli. It 
had nothing to do with Mr. Gamba. Now they have 
heard for about the second or third time about his being 
a stash. I think it has been unduly emphasized and 
unfairly and to his prejudice. 


THE■COURT: 


All right. 


I assume that 


is a motion. The motion is denied. 


Mrs.Rosner, why don't we go inside and 


see whether we can work this out. 


MRS. ROSNER: tt>ur Honor do you have a full 

copy of the transcript inside. 

THE COURT: Not a full copy. The parts, I 

thrnk, that belong. We will get the rest of them. 

MR. ELLIS: Your Honor, I believe there 

may be references to Mamone. 

(In the robing room.) 

(Discussion off the record.) 

(A discussion was held in the robing room 
in connection with Courfs Exhibit No. 80, the reguest 
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of the jury to hear testimony regarding count 14 on Ilr. 
Louis Inglese, also on count 28. 

In connection with both counts, Mrs. Rosner 
requested that she be permitted to read the entire 
cross exanination of the witness involved. That re- 

quest has been denied. 

i * 

In connection with count 14, the government 
has requested that the testimony to be read on direct 
be that of Mr. Barnaba from page 1422 through 1427, line 
8 .. 

* • Mr. Eliis and Mrs. Rosner suggest that the 

direct be terrainated on page 1425 and Mr. Eliis particu- 

larly requested that the direct be terminated on line 

» 

16 on page 1425. 

I have at this time not made any determina- 
tion as to that request. 

On t. ie cross exanination we have agreed 
that with my limiting ruling on the other counts the cross 
examination will be limited to page 1682, lines 1 to 
15. 

MRS. ROSNER: May the record reflect that 

apart from the request to read the whole cross there 
was a lesser included request to read 1694, line 18, 
to 1696, line 2, which v/as also denied. 
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(At 10:15 a note was received from the 

jury.) 

(In open court.) 

THL COURT: I have a note from the jury 

which does not need to be included as a court record unless 
somebody would like it to be. I gather they are tired, 

they would like to go. I gather that all of you are 

tired also. Ten o'clock tomorrow. 

MR. RICHMAN: Your Ilonor, could we make 

it an hour later. It takes me an hour and a half to 
get horne today. 

THE COURT: It takes me an hour and a 

half too. Ten o'clock tomorrow. 

(Adjourned to 10:00 a.m., March 11, 1974.) 
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